<&

SUPREME COURT OF THE STATE OF NEW YORK /

WESTCHESTER COUNTY

" FILED

SEVEN SPRINGS, LLC, Index No. 9130/06 EN?EEED

Plaintiff,

ORDER ONSo: 14 207/
_against- WESTC".&b] ER

| COUNTY CLERK
THE NATURE CONSERVANCY, REALIS Assigned Justice: T - -
ASSOCIATES, THE TOWN OF NORTH CASTLE, Francis A. Nicolai ED
ROBERT BURKE, TERI BURKE, NOEL B. F \L

DONOHOE and JOANN DONOHOE,

Defendants.

X
‘ :
Court, Appellate Division, Second Judicial Department from an order of this Court dated M@y
27,2011 (*May Order”), which granted the motion by Plaintiff Seven Springs, LLC (“Plaintif;
for summary judgment for the relief demanded in its Amended Complaint, and Defendant having
moved the Appellate Division for an order staying enforcement of this Court’s May Order and to
enjoin Plaintiff “from entering upon land owned by [Defendant] with any vehicle, equipment, or
machinery, or performing any work upontland owned by [Defendant], except that [Plaintiff] may
conduct land surveys using hand-carried equipment, pending hearing and determination of the
appeal”; and the Appellate Division having granted Defendant’s Motion, by Order dated July 22,
2011 (a copy of which is annexed hereto), in which that Court, inter alia, (A) enjoined Plaintiff
“from entering upon land owned by [Defendant] with any vehicle, equipment, or machinery, or
performing any work upon land owned by [béfendant], except that [Plaintiff] may conduct land
surveys using hand-carried equipment, pending hearing and determination of the appeal, on

condition that (1) the appeal is perfected on or before August 22, 2011, and (2) [Defendant] post
1




an undertaking with corporate surety in the office of the Clerk of the Supreme Court,
Westchester County, in a sum to be fixed by the Supreme Court, Westchester County, in terms
that if the order appealed from, or any part of it, is affirmed, the surety will indemnify [Plaintiff]
if it is ultimately determined that [Plaintiff] sustained a loss due to the injunction;” and (B)
remitted the matter to the Supreme Court, Westchester County to fix the amount of the
undertaking to be posted by Defendant in accordance therewith; and the matter having come on
before this Court for a hearing thereon on August 22, 2011, at which time the parties were
represented by their respective counsel Cohn & Spector (Julius W. Cohn, of counsel), for
Plaintiff, and Benowich Law, LLP (Leonard Benowich, of counsel) for Defendant; and the
parties having agreed, on the record of the proceedings, that Defendant would post an
undertaking in the amount of $750,000.00;

NOW, THEREFORE, it is hereby

ORDERED, that the amount of the undertaking to be posted by Defendant be and the
same hereby is fixed in the amount agreed upon by the parties, the same being $750,000.00; and
it is further

ORDERED, that Defendant shall post an undertaking in the amount of $750,000 with a
corporate surety in the office of the Clerk of the Supreme Court, Westchester County upon the
terms that if the May Order of this Court or any part of it, is affirmed, the surety will indemnify

Plaintiff if it is ultimately determined that Plaintiff sustained a loss due to the injunction; and it is

further



ORDERED, that Defendant shall post said undertaking within fifteen (15) days after
service upon it of a copy of this Order with notice of entry.

Dated: = White Plains, New York

August 2 j, 2011

ENTER:.

o i

Frandis A. Nicolai, J.S.C.
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Supreme Court of the State of New York
Appellate Division: Second Judicial Department -
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REINALDO E. RIVERA, J.P.

ANITA R. FLORIO

THOMAS A. DICKERSON

SHERI S. ROMAN, JJ.

2011-05761

Seven Springs, LLC, respondent, v
Nature

DECISION & ORDER ON MOTION
Conservancy, appellant, et al.,
defendants.

(Index No. 06-9130)

Motion by the appellant on an appeal from an order of the Supreme Court, Westchester County, dated
May 27, 2011, to stay enforcement of the order and to enjoin the respondent from entering upon land
owned by the appellant with any vehicle, equipment, or machinery, or performing any work upon land
owned by the appellant, except that the appellant may conduct land surveys using hand-carried
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eduipment, pending hearing and determination of the appeal.
Upon the papers filed in support of the motion and the papers filed in opposition thereto, it is

ORDERED that the motion is granted, enforcement of the order is stayed, and the respondent is
enjoined from entering upon land owned by the appellant with any vehicle, equipment, or machinery,
or performing any work upon land owned by the appellant, except that the appellant may conduct
land surveys using hand-carried equipment, pending hearing and determination of the appeal, on
condition that (1) the appeal is perfected on or before August 22, 2011, and (2) the appellant post an
undertaking with corporate surety in the office of the Clerk of the Supreme Court, Westchester
County, in a sum to be fixed by the Supreme Court, Westchester County, in terms that if the order
appealed from, or any part of it, is affirmed, the surety will indemnify the respondent if it is ultimately
determined that the respondent sustained a loss due to the injunction; and it is further,

ORDERED that the matter is remitted to the Supreme Court, Westchester County, to fix the amount
of the undertaking in accordance herewith; the appellant shall file the undertaking within 15 days after
service upon it of a copy of the order of the Supreme Court, Westchester County, fixing the amount
thereof; and it is further,

ORDERED that in the event that the appeal is not perfected or the undertaking is not posted in
accordance with this order, the Court, on its own motion, may vacate the stay and the injuction, or the
respondent may move to vacate the stay and the injuction, on three days notice.

RIVERA, J.P., FLORIO, DICKERSON and ROMAN, JJ., concur.
ENTER:
Matthew G. Kiernan

Clerk of the Court

20f2 8/19/2011 1:28 PM
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SUPREME COURT OF THE STATE OF NEW YORK

WESTCHESTER COUNTY
X
SEVEN SPRINGS, LLC, Index No. 9130/06
Plaintiff,
-against-

THE NATURE CONSERVANCY, REALIS
ASSOCIATES, THE TOWN OR NORTH CASTLE,
ROBERT BURKE, TERI BURKE, NOEL B.
DONOHOE and JOANN DONOHOE,

Defendants.

j\

ORDER

-

Benowich =
BENOWICH LAW, LLP
1025 Westchester Avenue
White Plains, New York 10604
(914) 946-2400
Attorneys for Defendant The Nature Conservancy

To Service of a copy of the within is hereby admitted.

Dated:

Attorney(s) for
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STATE OF COUNTY OF 85.¢

I, the undersigned, an attorney admilted to practice law,

] g"‘Ai:‘t“‘“" certify that the within
LAY has been compared by me with the original and found to be a true and complete copy.

Attorney's  state that I am
Affirmation

the attorney(s) of record for

in the within action; I have read the foregoing

and know the contents thereof: the same is

true to my own knowledge, except as to the matters therein stated to be allegzed on information and belief. and as
to those matters I believe it to be true. The reason this verification is made by me and not by

Check Applicable Box

The grounds of my belief as to all matters not stated upon my own knowledge are as follows:

I affirm that the foregoing statements are true, under the penalties of perjury.

Dated:
""""""""" The name signed must be printed beneath

STATE OF COUNTY OF 5.2
I, being duly sworn, depose and say: I am
% Individual ~ the in the within action: I have read
] Verification . i
£ the foregoing and know the contents thereof: the same is true to —
2 my own knowledge, except as to the matters therein stated to be alleged on information and belief. and as to those
E matters I believe it to be true.
i Corporate  the of
S Verification . . L . .

a corporation and a party in the within action; I have read the foregoing

and know the contents thereof: and the same is true to my own knowledge,
except as to the matters therein stated to be alleged upon information and bhelief. and as to those matters I believe
it to be true. This verification is made by me because the above party is a corporation and I am an officer thereof.
The grounds of my belief as to all matters not stated upon my own knowledge are as follows:

Sworn to before me on

The name signed must be printed beneath

STATE OF COUNTY OF s8.: (Il both boxes are checked—indicate after names, type of service used.)

I, being sworn. say: I am not a party to the action. am over 18 years
of age and reside at

1

I served the within
] Sevice Ly depositing a true copy thereof enclosed in a post-paid wrapper. in an official depository under the exclusive care

By Mail ; . L .
and custody of the U.S. Postal Service within this State, addressed to each of the following persons at the last
known address set forth after each name:
] pesanal by delivering a true copy thereof personally to each person named below at the address indicated. I knew each person —

f:;‘.':;u:': served to be the person mentioned and described in said papers as @ party therein:

Check Applicable Box

Sworn to before me on ' " "The name signed must be printed heneath



Benowich Law, LLP

August 23, 2011 1025 Westchester Avenue
White Plains, NY 10604

T (914) 946-2400
F (914)946-9474
benowichlaw.com

Benowich

Hon. Francis A. Nicolai

Justice of the Supreme Court
Supreme Court, Putnam County
20 County Center

Carmel, NY 10512

Re:  Seven Springs v. The Nature Conservancy, et al.
Westchester County Index No.: 9130/06

Dear Justice Nicolai:

This firm is counsel for Defendant The Nature Conservancy.

Enclosed please find our proposed counter-order with respect to the hearing held
yesterday to fix the amount of the undertaking to be given by The Nature Conservancy to secure

the preliminary injunction pending appeal issued by the Appellate Division in this case.

Enclosed is our form of counter-order, together with a redline or marked-up version
showing the changes we have made compared with Mr. Cohn’s proposed order.

Also enclosed is a self-addressed envelope.

LB/gpb
Enc.

cc: ~ Julius Cohn, Esq. (by mail)
Hans Birle, Esq. (by e-mail)

C:\Main Files\TNC\SEVEN SPRINGS\correspondence\Court\Nicolai-8-23-11.wpd



SUPREME COURT OF THE STATE OF NEW YORK

WESTCHESTER COUNTY
X
SEVEN SPRINGS, LLC, Index No. 9130/06
Plaintiff,
ORDER
-against-
THE NATURE CONSERVANCY, REALIS Assigned Justice:

ASSOCIATES, THE TOWN OF NORTH CASTLE, Francis A. Nicolai
ROBERT BURKE, TERI BURKE, NOEL B.
DONOHOE and JOANN DONOHOE,

Defendants.

X
Defendant, The Nature Conservancy (“Defendant”) having appealed to the Supreme

Court, Appellate Division, Second Judicial Department from an order of this Court dated May
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an undertaking with corporate surety in the office of the Clerk of the Supreme Court, .

Westchester County. in a sum to be fixed by the Supreme Court, Westchester County, in terms

that if the order appealed from, or any part of it, is affirmed, the surety will indemnify [Plaintiff]

if it is ultimately determined that [Plaintiff] sustained a loss due to the injunction;” and (B)
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SUPREME COURT OF THE STATE OF NEW YORK

COUNTY OF WESTCHESTER

X

SEVEN SPRINGS, LLC, Index No.: 9130/2006

Plaintiff,

-against- ORDER

THE NATURE CONSERVANCY, REALIS
ASSOCIATES, THE TOWN OF NORTH CASTLE,
ROBERT BURKE, TERI BURKE, NOEL B.
DONOHOE and JOANN DONOHOE,

Defendants.
X

Defendant, The Nature Conservancy, having appealed to the/Supreme Court, Appellate Division,
Second Judicial Department from an Order of this Court dated Mag 27,2011 granting Seven Springs, LLC’S
motion for summary judgment and the Defendant, The Naturg Conservancy, having moved in the Appellate
Division to stay enforcement of said Order of this Court And to enjoin the Respondent from entering upon
land owned by said Defendant, and said motion having’been decided and a Decision and Order thereon dated
July 22,2011 having been issued by the AppellateDivision and said Court having remitted the matter to the
Supreme Court, Westchester County to fix theamount of the undertaking in accordance with the Appellate
Division’s Order of July 22, 2011 and the fhatter having come on before this Court for a hearing thereon on
August 22,2011 and this Court havingfaken testimony before it on said date and the parties having mutually
agreed to an undertaking in the gmount of $750,000.00, it is
ORDERED, thaf th€ amount of the undertaking to be fixed by this Court be and the same is hereby
set in the amount agreéd upon by the parties, the same being $750,000.00 and the Defendant, The Nature

Conservancy, shafll post an undertaking with Corporate Surety in the office of the Clerk of the Supreme




Court, Westchester County upon the terms that if the Order of the Supreme Court, Westchester County,
dated May 27, 2011 (the same being the Order appealed from) or any part of it is affirmed, the surety will
indemnify the Plaintiff (Respondent on the Appeal) Seven Springs, LLC if it is ultimately determined that
said Plaintiff/Respondent Seven Springs, LLC sustained a loss due to the injunction, and it is further

ORDERED, that the Plaintiff/ Appellant The Nature Conservancy shall file said undertaking within
fifteen (15) days after service upon it of a copy of this Order.

Dated: White Plains, New York
August , 2011

ENTER:

J.S.C.

Hon. Francls A. Nicolal
Sapreme Court Justice

e s



STATE OF NEW YORK )
) ss.
COUNTY OF WESTCHESTER )

LOURDES SALVADOR, being duly sworn, deposes and says:

That I am over the age of 18 and not a party to the within action; that I reside in Middletown,
New York, that on August 22, 2011, I served the within ORDER, by mailing same in a sealed

envelope with postage prepaid thereon, in a post-office or official depository of the U.S. Postal

Service within the State of New York, addressed as follows:

TO: Benowich Law, LLP |
1025 Westchester Avenue
‘White Plains, NY 10604

LOURDES SALVADOR

Sworn to before me this
22™ day of August, 2011

~
Y/
osemarie Muscold
Notary Public, State of New York
4753358
Qualified in Westchester County

Commission Expires February 28, 2014




COHN & SPECTOR

ATTORNEYS AT LAW
JULIUS W. COHN* , Firm Founded 1971 as
WAYNE H. SPECTOR 200 EAST POST ROAD Cerrato, Sweeney & Cohn
WHITE PLAINS, NEW YORK 10601-4959 Thereafter:
T (914) 428-0505 Cerrato Sweeney Cohn Stahl & Vaccaro
Thereafter:
FACSIMILE: (914) 428-0519 Sweeney Cohn Stahl Spector & Frank

EMAIL: jcohn@cohn-spector.com
Also admitted in Florida*

August 22, 2011

Hon. Francis A. Nicolai
Justice of the Supreme Court
Putnam County Courthouse
44 Gleneida Avenue
Carmel, NY 10512

Re:  Seven Springs, LLC v. The Nature Conservancy, et al.
Supreme Court, Westchester County Index No.: 9130/06

Dear Judge Nicolai:

Enclosed herewith please find a proposed Order fixing the amount of the undertaking in
the above action as agreed upon between the parties during a hearing held before you on August
22,2011.

A postpaid envelope is enclosed for a copy of the executed Order, if the same issues. We
aré also enclosing a copy of the Order for that purpose.

Very truly yours,

. COHN & SPECTOR

r

Julius W. Cohn

JWCl/lIs

cc: Seven Springs, LLC (w/enc.)
Benowich Law, LLP (w/enc.)



SUPREME COURT OF THE STATE OF NEW YORK

COUNTY OF WESTCHESTER

: X

SEVEN SPRINGS, LLC, Index No.: 9130/2006

Plaintiff,
-against- ORDER

THE NATURE CONSERVANCY, REALIS
ASSOCIATES, THE TOWN OF NORTH CASTLE,
ROBERT BURKE, TERI BURKE, NOEL B.
DONOHOE and JOANN DONOHOE,

Defendants.
X

Defendant, The Nature Conservancy, having appealed to the Supreme Court, Appellate Division,
Second Judicial Department from an Order of this Court dated May 27,2011 granting Seven Springs, I_;LC’S
motion for summary judgment and the Defendant, The Nature Conservancy, having moved in the Appellate
Division to stay enforcement of said Order of this Court and to enjoin the Respondent from entering upon
land owned by said Defendant, and said motion having been decided and a Decision and Order thereon dated
July 22,2011 having been issued by the Appellate Division and said Court having remitted the matter to the
Supreme Court, Westchester County to fix the amount of the undertaking in accordance with the Appellate
Division’s Order of July 22, 2011 and the matter having come on before this Court for a hearingﬁthereon on
August 22,2011 and this Court having taken testimony before it on said date and the parties having mutually
agreed to an undertaking in the amount of $750,000.00, it is

ORDERED, that the amount of the undertaking to be fixed by this Court be and the same is hereby
set in the amount agreed upon by the parties, the same being $750,000.00 and the Defendant, The Nature

Conservancy, shall post an undertaking with Corporate Surety in the office of the Clerk of the Supreme

P .
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Court, Westchester County upon the terms that if the Order of the Supreme Court, Westchester County,
dated May 27, 2011 (the same being the Order appealed from) or any part of it is affirmed, the surety will
indemnify the Plaintiff (Respondent on the Appeal) Seven Springs, LLC if it is ultimately determined that
said Plaintiff/Respondent Seven Springs, LLC sustained a loss due to the injunction, and it is further

ORDERED, that the Plaintiff/ Appellant The Nature Conservancy shall file said undertaking within
fifteen (15) days after service upon it of a copy of this Order.

Dated: White Plains, New York
August , 2011

ENTER:

J.S.C.




SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF WESTCHESTER .

SEVEN SPRINGS, LLC, ' \ Index No.: 9130/2006
Plaintiff,
-against-
THE NATURE CONSERVANCY, REALIS ASSOCIATES,
THE TOWN OF NORTH CASTLE, TERI BURKE, NOEL B.
DONOHOE and JOANN DONOHOE,

Defendants.

ORDER

COHN & SPECTOR
Attorneys for Plaintiff
200 EAST POST ROAD
WHITE PLAINS, N. Y 10601-4959
Tel.: (914) 428-0505 Fax: (914) 428-0519

Pursuant to 22 NYCRR 130-1.1, the undersigned, an attorney admitted to practice in the courts o f New York
State, certifies that, upon information and belief and reasonable inquiry, the contentions contained in the annexed
document are not frivolous.

Dated: Signature

Print Signer's Name

Service of a copy of the within is hereby admitted.
Dated: ' :
Attorney(s) for
PLEASE TAKE NOTICE
that the within is a true copy of a
NOTICE OF entered in the office of the clerk of the within named Court on , 2011,
that a of which the within is a true copy will be presented for settlement to the
NOTICE OF
SETTLEMENT  af on , 2011 ,at a.m./p.m.

Dated: White Plains, New York
August 22, 2011

COHN & SPECTOR
200 EAST POST ROAD

WHITE PLAINS, N. Y 10601-4959

Attorney(s) for Stated Plaintiff
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Benowich Law, LLP
1025 Westchestet Avenue
July 28, 2011 . White Plains, NY 10604
' T (914) 94642400
F (914)946-9474
benowichlaw.com

Benowich
By: Fax

Hon, Francis A. Nicolai

Justice of the Supreme Court
Supreme Court, Putnam County
20 County Center

Carmel, NY 10512

.Re:  Seven Springs v. The Nature Conservancy, et al.
Westchester County Index No.: 9130/06

Dear Justice Nicolai:

This firm is counsel for Defendant The Nature Conservancy. We write in response to .
M. -Cohn’s letter dated July 27, 2011, requesting a briefing and argument schedule with respect
to the fixing of an undertaking in connection with the injunction granted by the Appellate
Division.-

First, we believe that the fixing of any undertaking should be after an evidentiaty -
hearing at which Plaintiff’s witnesses will be required to testify as to the damages Plaintiff
" believes it will sustain. Because there has been no discovery on this important issue, Defendant
will be at a distinct disadvantage on the motion absent an evidentiary hearing.

Accordingly, subject to the Court’s (and counsel’s) schedule, we would be prepated to

attend a hearing during the week of August 15, 2011 or as soon thereafter as may be convenient
“to the Court and counsel.

This letter is being signed by my sec:retary in my absence, as I am out of the country

until next week.

Respectfully subng
LB/gpb Leonard Benowich
Enc. , (Dictated but not read)

cc: Julius Cohn, Esq. (by fax)
Lois Rosen, Esq. (by fax)

C:\Main Files\TNC\SEVEN SPRINGS\correspondence\Court\Nicolai-7-28-11 wpd
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Benowich
BENOWICH LAW, LLP
1025 Westchester Avenue
White Plains, New York 10604
Tel: (914) 946-2400
Fax: (914) 946-9474
FACSIMILE TRANSMITTAL COVER SHEET
FROM: Leonard Benowich, Esq.
DATE; July 28, 2011 No. Pages 2_(including cover)
RE: Seven Springs v. TNC
Index No.: 9130/06
To: Hon. Francis A. Nicolai To; Stuart Kahan/Lois Rosen, Esgs,
Firm:  Supreme Court - Westchester County Firm:  Oxman, Tulis Kirkpatrick
Fax:  (845) 228-9617 Fax (914) 422-3636
To: Julius W. Cohn, Esq. To:
Firm:  Cohn & Spector Firm;
Fax: (914) 428-0519 Fax:
Comments;

Tha infetmatlon contained on this

Buile 106, 1025 Wastchester Avanus, White Plaing, New York 10604 vi the United States Pesiat Servico,

facsimile massags le attemey-cilent privilagad and confidential Information,
tha inlandad reciplent or the emplayos or agant responeitla to deflverit {o the

cistribulion er copying ef this communlestion iz strictly prohisitad, If you have racsived thia commun

Intended only for the usa of the individus] or entity named abava,
Intendad raciptent, you &re horsby notifted thet eny dlsseminztion,

lon In ervar, plaana notify ua by Islsphono rnd relum the original to ug at



SUPREME COURT OF THE STATE OF NEW YORK

WESTCHESTER COUNTY
X
SEVEN SPRINGS, LLC, Index No. 9130/06
Plaintiff,
ORDER
-against-

THE NATURE CONSERVANCY, REALIS Assigned Justice:
ASSOCIATES, THE TOWN OF NORTH CASTLE, Francis A. Nicolai

ROBERT BURKE, TERI BURKE, NOEL B.
DONOHOE and JOANN DONOHOE,

Defendants.

--- X
Defendant, The Nature Conservancy (“Defendant”) having appealed to the Supreme
Court, Appellate Division, Second Judicial Department from an order of this Court dated May
27,2011 (“May Order”), which granted the motion by Plaintiff Seven Springs, LLC (“Plaintiff)
for summary judgment for the relief demanded in its Amended Complaint, and Defendélnt having
moved the Appellate Division for an order staying enforcement of this Court’s May Order and to
enjoin Plaintiff “from entering upon land owned by [Defendant] with any vehicle, equipment, or
machinery, or performing any work upon land owned by [Defendant], except that [Plaintiff] may
conduct land surveys using hand-carried equipment, pending hearing and determination of the
appeal”; and the Appellate Division having granted Defendant’s Motion, by Order dated July 22,
2011 (a copy of which is annexed hereto), in which that Court, inter alia, (A) enjoined Plaintiff
“from entering upon land owned by [Defendant] with any vehicle, equipment, or machinery, or
performing any work upon land owned by [Defendant], except that [Plaintiff] may conduct land
surveys using hand-carried equipment, pending hearing and determination of the appeal, on

condition that (1) the appeal is perfected on or before August 22, 2011, and (2) [Defendant] post
1 .



an undertaking with corporate surety in the office of the Clerk of the Supreme Court,
Westchester County, in a sum to be fixed by the Supreme Court, Westchester County, in terms
that if the order appealed from, or any part of it, is affirmed, the surety will indemnify [Plaintiff]
if it is ultimately determined that [Plaintiff] sustained a loss due to the injunction;” and (B)
remitted the matter to the Supreme Court, Westchester County to fix the amount of the
undertaking to be posted by Defendant in accordance therewith; and the matter having cc;me on
before this Court for a hearing thereon on August 22, 2011, at which time the parties were
represented by their respective counsel Cohn & Spector (Julius W. Cohn, of counsel), for
Plaintiff, and Benowich Law, LLP (Leonard Benowich, of counsel) for Defendant; and the
parties having agreed, on the record of the proceedings, that Defendant would post an
undertaking in the amount of $750,000.00;

NOW, THEREFORE, it is hereby

ORDERED, that the amount of the undertaking to be posted by Defendant be and the
same hereby is fixed in the amount agreed upon by the parties, the same being $750,000.00; and
it is further

ORDERED, that Defendant shall post an undertaking in the amount of $750,000 with a
corporate surety in the office of the Clerk of the Supreme Court, Westchester County upon the
terms that if the May Order of this Court or any part of it, is affirmed, the surety will indemnify

Plaintiff if it is ultimately determined that Plaintiff sustained a loss due to the injunction; and it is

further



ORDERED, that Defendant shall post said undertaking within fifteen (15) days after

service upon it of a copy of this Order with notice of entry.

Dated: ~ White Plains, New York
August ,2 91,2011

ENTER: .

rancis A. Nicolai, J.S.C.



SUPREME COURT OF THE STATE OF NEW YORK

WESTCHESTER COUNTY
_______________________________________________________ X
SEVEN SPRINGS, LLC, Index No. 9130/06
Plaintiff,
ORDER
-against-
THE NATURE CONSERVANCY, REALIS Assigned Justice:
ASSOCIATES, THE TOWN OF NORTH CASTLE, Francis A. Nicolai

ROBERT BURKE, TERI BURKE, NOEL B.
DONOHOE and JOANN DONOHOE,

Defendants.

____________________________ - - X
Defendant, The Natqre Conservancy (“Defendant™) having appealed to the Supreme
Court, Appellate Division, Second Judicial Department from an order of this Court dated May
27,2011 ("May Order”), which granted the motion by Plaintiff Seven Springs, LLC (“Plaintiff”)
for summary judgment for the relief demanded in its Amended Complaint, and Defendant having
moved the Appellate Division for an order staying enforcement of this Court’s May Order and to
enjoin Plaintiff “from entering upon land owned by [Defendant] with any vehicle, equipment, or
machinery, or performing any work upon land owned by [Defendant], except that [Plaintiff] may
conduct land surveys using hand-carried equipment, pending hearing and determination of the
appeal™; and the Appellate Division having granted Defendant’s Motion, by Order dated J uly 22,
2011 (a copy of which is annexed hereto), in which that Court, inter alia, (A) enjoined Plaintiff
“from entering upon land owned by [Defendant] with any vehicle, equiﬁment, or machinery, or
performing any work upon land owned by [Defendant], except that [Plaintiff] may conduct land
surveys using hand-carried equipment, pending hearing and determination of the appeal, on

condition that (1) the appeal is perfected on or before August 22, 2011, and (2) [Defendant] post
| ‘



an undertaking with corporate surety in the office of the Clerk of the Supreme Court,
Westchester County, in a sum to be fixed by the Supreme Court, Westchester County, in terms
that if the order appealed from, or any part of it, is affirmed, the surety will indemnify [Plaintiff]
if it is ultimately determined that [Plaintiff] sustained a loss due to the injunction;” and (B)
remitted the matter to the Supreme Court, Westchester County to fix the amount of the
undertaking to be posted by Defendant in accordance therewith; and the matter having come on
before thi§ Court for a hearing thereon on August 22, 2011, -at which time the parties were
represented by their respective counsel Cohn & Spector (Julius W. Cohn, of counsel), for
Plaintiff, and Benowich Law, LLP (Leonard Benowich, of counsel) for Defendant; and the
parties having agreed, on the record of the proceedings, that Defendant would post an
undertaking in the amount of $750,000.00;

NOW, THEREFORE, it is hereby

ORDERED, that the amount of the undertaking to be posted by Defendant be and the
same hereby is fixed in the amount agreed upon by the parties, the same being $750,000.00; and
it 1s further

ORDERED, that Defendant shall post an undertaking in the amount of $750,000 with a
corporate surety in the office of the Clerk of the Supreme Court, Westchester County upon the
terms that it the May Order of this Court or any part of it, is affirmed, the surety will i ndemﬁify
Plaintiff if it is ultimately determined that Plaintiff sustained a loss due to the injunction; and it is

further



ORDERED, that Defendant shall post said undertaking within fifteen (15) days after

service upon it of a copy of this Order with notice of entry.

Dated:  White Plains, New York
August A4, 2011

ENTER:

% ]

Francis A, Nicolai, J.S.C.
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